
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1902.] NOTES OF CASES. 649 

Abatement of Nuisance by Private Parties. — An echo of the crusade of 
Carrie Nation is heard in the case of State v. Stark, 66 Pac. 243, in which the Su- 
preme Court overrules the decision of the municipal courts, and holds that although 
places where intoxicating liquors are sold are declared by statute to be common 
nuisances, this fact does not justify their abatement by any person without due 
process of law. Quoting from an old opinion by Chief Jnstice Shaw, the court 
says it is not lawful by the common law for any and all persons to abate a common 
nuisance, although the doctrine may have been sometimes cited in terms so general 
as to give countenance to this supposition. This right and power is never intrusted 
to individuals in general, without due process of law. 



Taxation or Corporations. — The efforts of citizens of Chicago to compel the 
State Board of Equalization to properly assess large corporations have recently 
resulted in success. In the case of State Board of Equalization v. People, 61 N. E. 
339, the court holds that in determining the fair cash value of the capital stock of 
corporations the proper rule to be followed shall be to add to the market or cash 
value of the shares of stock the market or cash value of the debt of the corpora- 
tion, excluding indebtedness for current expenses, and that the board shall take 
the aggregate amount so ascertained as the fair cash value of the capital stock, and 
tax the corporation accordingly. It is said that this decision will result in adding 
thousands of dollars to the city revenues. No doubt an attempt will be made to 
enforce this rule for taxing corporate interests in other States. 



Liability for Tortious Acts of Telegraph Operators. — A telegraph 
company is liable to a bank for a loss occasioned to the latter by its payment of 
money on a message purporting to have been sent by another bank, but which was 
in fact forged by an operator of the telegraph company. The Circuit Court of 
Appeals for the ninth circuit, in the case of Pacific Postal Tel. Co. v. Bank of Palo 
Alio, 109 Fed. 369, has so held. 

The court points out that it is the duty of the operator to send messages; that 
the message in question was sent in the usual manner over the company's line and 
through its regular agents ; and that theretofore the act of the operator, although 
criminal, and unauthorized by the company, was within the apparent scope of 
his employment, and, if genuine, would have been within his actual authority. 
The company is therefore liable. 

Inheritance as Set-off for Damages for Death of Parent. — In 
the case of Stahler v. Philadelphia & B. By. Co., 49 Atl. 273, it was shown 
that the father of the plaintiffs was killed in a railroad accident; that at the 
time of his death he was the owner of property valued at many thousands of dol- 
lars; and that he had contributed to the plaintiffs about §2,500 a year towards 
their support. The unique defense is urged by the railroad that the plaintiffs were 
benefited by their father's death by inheriting his estate, and that they had there- 
fore suffered no loss. In excluding the offered testimony the court stated: "A 
son who is receiving nothing from his father living may be said to be benefited 
pecuniarily by the parent's death, but we have yet to learn that a railroad com- 
pany, by negligently causing death, can in this way become the gratuitous or un- 
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solicited benefactor of children who prefer their father living." After a thorough 
discussion of a number of cases in point, the court states that the law does not 
open the door to anything so shocking as a discussion of the point whether the 
death of a parent was an actual loss or gain. 



Probate of Wills — Executor's Costs Where Will is Rejected. — On 
the application of the executor named in a will, rejected on an issue of devisavit 
vel more for lack of testamentary capacity, for an allowance out of the estate for 
costs and counsel's fees, it was Held, that such allowance was proper. In Me Estate 
af Pritchard (Sup. Ct. Dist. Columbia), 30 Wash. Law Reporter, 9. 

In the course of the opinion Mr. Justice Barnard said : 

" The courts of Maryland have frequently held that it is proper to allow such 
costs and expenses to an executor for a trial which results in a verdict against a 
will, wherever such will has first been admitted to probate and letters testamentary 
issued, although such probate and grant of letters may have been practically ex 
parte. 

" It seems to me that the spirit of these decisions would require an executor who 
files a petition for the probate of a will under our present statute, in good faith, to 
defend the will before probate, and to do all that was proper to obtain probate of 
the same. The executor is not a volunteer ; and his selection is presumed to have 
been made because of the confidence placed in him by the testator ; and if he 
should surrender, at the firing of the first gun, after accepting the trust, he would 
hardly be considered a faithful trustee. . . . 

" After trial, however, and these issues having been withdrawn, and the issue 
as to capacity having been fairly submitted to the jury, and determined against 
the will, it was a very proper thing for counsel for die executor to advise that no 
further proceedings or contest be had. As executor, the petitioner could not be 
expected to go further. 

"If, after that point was reached, and one named as beneficiary under the will 
had desired further litigation, the executor could properly have said to him that 
it must be had at his own cost and risk ; but up to that point, in a case such as 
this, it appears to me proper for the court to protect him, and to approve the 
payment of reasonable costs aud expenses incurred. . . . 

'' The recent case of Tuohy, Administrator, v. Hanlon, decided by the Court of 
Appeals of this District, in May last (29 Wash. L. R. 417 ), seems to be conclusive 
as to the authority of this court in a case like this. . . . 

"Here the caveatee has succeeded in obtaining a successful resuit as to two of 
the three issues framed ; and to that extent at least had just cause for resisting the 
attack on the will. The testimony at the trial also shows that there was probable 
grounds for sustaining the will on the other issue as to testamentary capacity, for 
there was great difference of opinion and conflict, of testimony on that subject. . . 

"As the Court of Appeals says, in said case of Tuohy, Administrator v. Hanlon, 
an executor derives his authority from the will and not from the court; and he 
' derives his interest in the estate of the deceased entirely from the will and be- 
comes vested with that interest from the moment of the testator's death.' 

"Having the authority and interest from the testator, who was presumed to be 
of sound mind until the verdict of the jury was rendered, it was not within the 
duty of the executor in this case to withdraw from the trust it had accepted ; and 
the reasonable cost of the trial of the issues must be regarded as an expense of 
administration. 

" The court in said case says further, on this point : 

"'What the next of kin are entitled to in the distribution of an estate, is not 
the whole estate left by the deceased, but that estate as shown to exist after the 
allowance of the reasonable costs of administration.' . . . 

"A last will and testament is a solemn instrument, and a testator who legally 
has the dominion over his estate, and the power to appoint an executor to carry 



